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JURISDICTION IN PRIVATE INTERNATIONAL
AIR LAW CASES

H. Alberta Colclaser*
AUSES of action involving nationals of different countries frequently give rise to jurisdictional problems. These problems become pronounced in cases where absence of the defendant from the
jurisdiction where the cause is heard results in allegations of substantive
or procedural prejudice to the defendant and in cases where the failure
of the defendant to satisfy a judgment awarded against him creates a
necessity for the plaintiff to take his case to another jurisdiction for
execution.
The mobility of air transportation and the operation of aircraft
registered in one country over the territory of other countries provide
numerous situations in which such jurisdictional problems may become
important. Such jurisdictional problems were considered as a part of
the work done at the Seventh Session of the Legal Committee of the
International Civil Aviation Organization,1 January 2-23, 1951. As
a result of the work of that session there has been reported to the Council of ICAO a draft convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, Article 20 of which contains the
provisions recommended for solving the jurisdictional problems that
may arise under the convention when it has become effective.
The draft convention provides for the establishment of absolute
liability of aircraft operators for damage caused to persons and property
on the surface and places a limit on the liability thus established. It is
the result of long study and careful drafting designed to revise the Convention for the Unification of Certain Rules Relating to Damage
Caused by Aircraft to Third Parties on the Surface which was signed
at Rome on May 29, 1933 and its Protocol of Amendment adopted at
Brussels in September 1928.2 The Council has been invited to study

C

* Foreign Affairs Officer, Aviation Policy Staff, U.S. Dept. of State; member, U.S. delegations to Third, Fourth, Sixth, and Seventh Sessions of Legal Committee of International
Civil Aviation Organization; member, Ohio Bar.-Ed.
1 The International Civil Aviation Organization (ICAO) is established by Part II of
the Convention on International Civil Aviation, Treaties and Other International Acts
Series 1591, which became effective on April 4, 1947. At the First Session of the Assembly
of ICAO, a resolution (Al-48) was adopted providing for the Legal CommitteeofICAO and
its Constitution.
2 The United States did not ratify the Rome Convention. The text of the Convention
may be found in Department of State, Treaty Information Bulletin, No. 47 (August 1933)
p. 27; 6 HtmsoN, lNTERNATIONAL LEGISLATION 334 (1937). The text of the Protocol of
Amendment is contained in the Report of the American Delegation to the Secretary of State,
Fourth International Conference on Private Air Law, Brussels, September 1938, Department
of State Conference Series 42.
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the draft, make comments upon it, and, unless for reasons other than
legal it finds such action inappropriate, to convene a special conference
or a special meeting of the ICAO Assembly to consider the adoption of
this convention.
In the Rome Convention the question of jurisdiction was covered
by Article 16 which stated:
"The following have competent jurisdiction over suits for
damages in the territory of any one of the high contracting parties,
as the claimant may elect: the judicial authorities of the defendant's domicile and those of the place where the damage was
caused, without prejudice to the injured third party's right of
direct action against the insurer in a case in which it can be exercised."

It was clear that if suits were brought in the courts of two or more of
the jurisdictions available for such suits under Article 16 of the Rome
Convention the result might be that the basis on which the damages
might be awarded would vary. Moreover, the amounts of damages
awarded might well constitute a total sum exceeding the amount of
limited liability provided for in the convention.
In an attempt to meet the difficulty, Article 11 of that Convention
provided:
"If different injured parties act in accordance with the provisions of the preceding articles and article 16 before courts situated in different countries, the defendant may submit a statement, before each of them, of the total amount of the claims and
moneys due, with a view to preventing the limits of his liability
from being exceeded."
The provisions of Article 11 of the Rome Convention were admitted to be relatively ineffective. The Convention contained no
method for causing a court to which such a statement might be submitted to alter its award of damages to prevent exceeding the limits of
liability. In fact there was serious question concerning how such an
alteration could be effected. Could the court where the first suit was
brought proceed to judgment while all other courts must await the
outcome of the first suit in order to determine what sum might remain
available? Obviously, putting such a premium on being the first to
file a suit was not practical. Must all courts establish awards adjusted.
to allow for the amounts that might be claimed before other courts
even though the claims might ultimately be shown to be grossly exaggerated? This was also obviously not a practical solution. Since the
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Rome Convention had not become widely rati6.ed3 and there were no
suits in which the problem of limiting liability in accordance with the
convention was in issue, there was no test of the utility of the provisions
on jurisdiction.
A draft convention prepared by a Reporter4 formed the basis of the
work done by the ICAO Legal Committee in its Fifth Session.5 That
draft did not contain a provision comparable to Article 11 of the Rome
Convention because the Reporter believed such a provision ineffective.
Provision was made for claims for compensation to be brought before
a court of the territory of a contracting state where the defendant has
his ordinary residence or principal office, a court of the place where
the damage was caused or a court of the insurer's residence or principal
office if a right of direct action against the insurer can be exercised.
Discussion in the Legal Committee showed a desire to provide
some method whereby the actions brought against a given defendant
might be consolidated in a single forum or otherwise made the subject
of uniform court action so that the limits of liability provided for in
the convention might be preserved.
The draft convention reported out of the Fifth Session of the
Legal Committee contained as Article 15 a provision for limiting jurisdiction of cases arising under the convention to a court in the place
where the damage was caused. 6 It was recognized that in many in3 Only Belgium, Rumania, Spain, Guatemala, and Brazil became parties to this Convention.
4 The Fourth Session of the Legal Committee examined a report of a subcommittee
concerning fundamental principles involved in the Rome Convention and requested the
chairman of the subcommittee, Professor Stig Iuul, Delegate of Denmark, to serve as Reporter and prepare a draft convention and report to be considered at the Fifth Session of
the Committee.
5 January 1950.
6 Article 15: "(I) Actions based upon the provisions of this Convention may be
brought against the operator, or those representing his estate, and also against the insurer if
a direct action may be brought against the insurer in accordance with the law which should
govern the contract of insurance.
Any such action must be brouroit before the Court of the place where the damage
was caused. The operator is deemed to have submitted himself to the jurisdiction of the
Court by the mere fact of the aircraft having flown into the airspace over its territorial
jurisdiction.
"(2) Each Contracting State shall take all necessary measures to ensure that notification of the proceedings is given to the operator, and, if appropriate, to those representing
his estate, the insurer and other persons interested.
"(3) Each Contracting State shall so far as possible ensure that all claims arising
from a single incident and brought in accordance with paragraph 1 of this Article are disposed of by the same Court.
"(4) Where any final judgment is pronounced by a competent court in conformity
with this Convention, whether in the presence of the parties or in default of appearance,
on which execution can be issued according to the law applied by the Court, execution shall
be issued in each of the other Contracting States upon presentation of a copy of the judgment authenticated in accordance with the law of the State where the judgment was
pronounced. The merits of the case may not be reopened.
"(5) This Article applies to any action against a person liable under the provisions
of Article 6."
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stances the defendant might not have in the jurisdiction where the
damage was caused assets sufficient to pay any judgment which might
be rendered against him. The article therefore provided that other
contracting states would execute the judgment upon presentation of a
copy of the judgment authenticated in accordance with the law of the
state where the judgment was pronounced. It was also provided that
the merits of the case should not be reopened.
Since the Legal Committee was divided in its reaction to the proposal for a single jurisdiction in such cases and since there was considerable support for a proposal providing for a means of consolidating
actions through the exercise of a right of consolidation given to the
defendant, there was appended to the draft convention reported by
the Fifth Session of the Legal Committee an alternate proposal. 7
The fifth Session of the Legal Committee reported to ICAO a
draft convention believed to be ready to be :finalized and signed. Therefore, the draft was on the agenda of the Fourth Session of the Assembly
of ICAO, meeting in Montreal May 30 to June 20, 1950. Accordingly,
the draft was submitted to the Legal Commission of the Assembly.
Recognizing that the resolution of the differences of opinion concerning the jurisdictional matters was essential to the adoption of a final
draft convention the Legal Commission entrusted to a working group
7 "(I) Claims for compensation based upon the _provisions of this Convention may,
subject to the provision of paragraphs (3) and (4) of this Article, only be made in the
Court of the place where the damage was caused.
"(2) The operator may, within 3 months from the date of the accident, make an
application to the Court of the place where the damage was caused to assess his total liability to pay compensation under the provisions of this Convention and to determine
whether hls liability can be limited under Articles 8 or 9 and if so to what amount. On any
such application the Court shall, in preliminary proceedings which shall take place as soon
as possible, fix the amount of the security to be ~ven by the operator for the satisfaction
of his liability. The amount of such security shall not exceed the amount for which the
operator might be liable under the provisions of Article 9, and may be furnished in the
form of a guarantee or other security which conforms with the requirements of Articles 11
and 13 of this Convention.
"The Court may provide for a stay of the proceedings in the event of the security
not being given within the time fixed by the Court. The Court shall in addition give all
the necessary directions for the joining of parties interested as parties to the proceedings
and shall proceed to make the assessment and determination referred to in this paragraph.
"(3) H the operator shall not within the period of three months make the application
referred to in paragraph 2, or if, in consequence of his failure to provide the security, proceedings upon his application shall be stayed, persons suffering damage may proceed with
their claims before:
(a) a Court of the place where the damage was caused;
(b) a Court in the territory of the Contracting State where the operator has his
ordinary residence or principal office;
(c) a Court of the insurer's residence or principal office if a direct right of action
against an insurer can be exercised.
"(4) Claims against a user of an aircraft based upon Article 6 of this Convention
may be brought, either before a Court of the place where the damage was caused, or before
a Court in the territory of a Contracting State where the user has his ordinary residence or
principal office."
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the task of drafting an acceptable article. The working group had
before it, in addition to the two articles drafted by the Fifth Session of
the Legal Committee, a suggestion by the Government of the Netherlands that cases arising under the convention be handled by an international tribunal and various suggestions for modifications of such provisions. The working group studied the draft Article 15 in detail and
presented to the Commission a new draft, designed to avoid many of
the difficulties which had been found to exist 1n that solution.8 Since
it was evident that a final draft convention would not be adopted at
the Fourth Session of the Assembly, the working group advised the
Legal Commission that further work should be done on the problem
of the jurisdictional article and recommended that the alternate draft
of Article 15 ( which had not been changed by the working group) be
considered in connection with this additional study. The draft convention was sent back to the Legal Committee for additional study
with an Assembly recommendation that it be finalized at the Seventh
Session of the Legal Committee if possible.
During the Seventh Session of the Legal Committee9 the various
proposals for a jurisdictional article which would make possible both
the preservation of the limitations of liability and the protection of the
claimant's right to obtain execution of judgments rendered in his favor
were studied by a subcommittee which on analysis found that the
proposals could be grouped in four general classes:
1'. The establishment of a single jurisdiction for hearing
cases arising under the convention, namely the courts of the place
where the damage occurred.
2. The establishment of multiple fora where the cases arising
under the convention could be heard, with provision for consolidation of claims in the court of the place where the damage occurred subject to the deposit of security or indication that there
were within the jurisdiction of that court assets or insurance or
other forms of guarantee sufficient to satisfy any judgment rendered.
3. The establishment of multiple fora with provision for consolidation of cases in the court of the place where the damage occurred, coupled with provisions for execution of judgments by
courts of other contracting states in certain cases.
4. The constitution of ad hoc international tribunals with
s For text of this new draft, see Appendix I, p. 1174 infra.
9 January 2-23, 1951.
·
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jurisdiction to review the decisions of national courts under certain
circumstances.
Since the members of the subcommittee were divided in their
opinions concerning the most advantageous solution, the subcommittee
did not recommend any one solution to the full committee. Drafts of
four texts10 were submitted to the Legal Committee with a recommendation that the choice of the solution most widely acceptable in principle be made by the committee itself. In order to assist the committee in its consideration of this matter the subcommittee prepared a
detailed report which, in addition to indicating the considerations
which had led to the inclusion of certain provisions in each of the
drafts, analyzed certain of the outstanding arguments for and against
each of the proposals. 11
After careful debate on the relative merits of the proposals before
the committee, the committee voted to adopt the proposal for limiting
the jurisdiction of cases arising under the convention to the courts of
the place where the damage was caused. In the ensuing debate on
the provisions contained in the draft submitted to the committee by the
subcommittee, decisions were reached which resulted in a number of
drafting changes. The Article finally adopted by the committee for
inclusion in the draft convention reads as follows:
"(I) Actions against any person from whom payment of compensation may be claimed under the provisions of this Convention may be brought only before the courts of the place where
the damage occurred. However, upon agreement between all
persons who have made claims for compensation within the period
contemplated by Article 19 and the persons from whom payment
of compensation may be claimed under the provisions of this Convention all actions in respect of such claims may be brought before
the courts of any Contracting State.
"(2) Each Contracting State shall take all necessary measures to ensure that the defendant and all other parties interested
are notified of any proceedings concerning them and have a fair
and adequate opportunity to defend their interests.
"(3) Each Contracting State shall so far as possible ensure
that all actions arising _from a single incident and brought in accordance with paragraph (I) of this Article are consolidated for
disposal in a single proceeding before the same court.
10

For text of the four proposals submitted by the Subcommittee, see Appendix Il,

p. 1175 infra.
11

For excerpts from this report, see Appendix ill, p. ll81 infra.
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"C4) Where any final judgment is pronounced by a competent
court in conformity with this Convention, whether in the presence
of the parties or in default of appearance, on which execution can
be issued according to the procedural law of that court, the judgment shall be enforceable, upon compliance with the formalities
prescribed by the laws of the Contracting State where execution
is applied for,
Ca) in the Contracting State where the judgment debtor
has his residence or principal place of business or,
Cb) if the assets available in that State and in the State
where the judgment was pronounced are insufficient to satisfy
the judgment, in any other Contracting State where the judgment debtor has assets.
"C5) The merits of the case may not be reopened in proceedings under paragraph C4) of this Article.
"C6) The provisions of paragraph C4) of this Article shall
not be deemed to require the issue of execution if the court applied
to for execution is satisfied that:
Ca) the judgment was given by default and that the defendant did not acquire knowledge of the proceedings in sufficient time to act upon it;
Cb) the defendant was not given a fair and adequate opportunity to defend his interests;
Cc) the judgment is in respect of a cause of action which
had already, as between the same parties, formed the subject of
another judgment which is recognized under the law of that
court as final and conclusive;
Cd) the judgment has been obtained by fraud of any of
the parties;
Ce) the right to enforce the judgment is not vested in the
person by whom the application for execution is made;
Cf) the judgment is one which is contrary to the public
policy of the State in which that court is located.
"C7) If, in proceedings brought according to paragraph C4)
of this Article, execution of any judgment is refused on any of
the grounds referred to in sub-par~graphs Ca), Cb), Cd) or Cf) of
paragraph C6) of this Article, the claimant shall be entitled to
bring, before the courts of the State where execution has been
refused, a new action for compensation not exceeding the amount
adjudicated to him in the previous judgment. In such new action
the previous judgment shall be a defence only to the extent to
which it has been satisfied. The previous judgment shall cease
to be enforceable as soon as the new action has been started.
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"The right to bring a new action under this paragraph shall,
notwithstanding the provisions of Article 21, be subject to a period
of limitation of one year from the date on which the claimant h_as
received notification of the refusal to execute the judgment.
"(8) Notwithstanding paragraph ( 4) of this Article, the
court applied to may refuse execution until final judgment has
been given on all claims filed within the twelve months period referred to in Article 19 if it is evident that judgments exceeding in
aggregate the limits of liability prescribed in this Convention might
be entered, and shall not be obliged to execute judgments exceeding in aggregate the relevant limit until they have been reduced
in accordance with Article 14 by the courts of the State where
the actions were brought.
"(9) Where a judgment is rendered enforceable under this
Article, payment of costs recoverable under the judgment shall also
be enforceable. Nevertheless the court applied to for execution
may, on the application of the judgment debtor, limit the amount
of the costs to a sum equal to ten per cent of the amount for which
the judgment is rendered enforceable.
"(IO) Interest not exceeding four per cent per annum may
be allowed on the judgment debt.
"(11) A judgment to which this Article applies shall only
be enforceable within five years from the date on which it became
final."
While working on this problem the Legal Committee was keenly
aware of the history of other attempts to include provisions relating
to the execution of foreign judgments in multilateral international
conventions.12 As a consequence, the article was drafted in such a
way as to cover as many as possible of the various procedural and substantive matters which might give rise to difficulties in the enforcement of the judgments rendered by the court having jurisdiction over
the cases. Proponents of _the system felt that objections which have
arisen with regard to previous attempts to incorporate provisions relating to execution of foreign judgments in multilateral conventions
would not arise in connection with the provisions on this subject in
the Draft Convention on Damage Caused by Foreign Aircraft to Third
Parties on the Surface. They contended that since the draft conven12 For a general discussion of the attitude of the United States toward the execution
of foreign judgments and international conventions relating thereto see 2 HAcKWORTH, DIGEST oI' lm-BRNATIONAL LAw 86-97 (1941). See also Cooper, "Recognition of Foreign
Judgments under Article 15· of Proposed Revision of Rome Convention," 17 J. Am L. &
CoMM., No. 2, 212-220 (1950).
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tion wouid, if adopted, establish the substantive law in contracting
states with regard to the principles on which liability is to be based,
the persons legally liable for the damage caused, and the extent of
liability, many of the reasons for distrust of foreign judgments would
be eliminated. Opponents of the measure contended that, notwithstanding the fact that adoption of the convention would establish a
uniform law on liability, states would still be reluctant to bind themselves to recognize the judgments of foreign courts without knowing in
advance what states would be parties to the convention and in what
judicial systems the judgments on which execution might be sought
would be rendered.
Regardless of whether the proponents or the opponents of the jurisdictional article included in the draft convention have correctly forecast the reactions of states to such an article, the reception that is given
to the article will serve as a guide in the drafting of future conventions in which the question of what courts should exercise jurisdiction
over cases arising thereunder is of importance. If states are shown to
be willing to accept a provision which establishes a single jurisdiction
to hear cases of a specified nature and which results in an agreement to
grant execution of foreign judgments in cases in which a conventional
basis of uniformity in the substantive law is established, it will be possible to include such a provision in other conventions. If, on the other
hand, states prove to be unwilling to accept such a provision, drafters
of subsequent conventions will find it necessary to devise other provisions to meet this problem. In that case, the work of the Legal Committee on the other jurisdictional proposals considered by it could serve
as the basis for additional study.
In the international aviation field the problem of jurisdiction is
important with regard to a variety of situations, particularly in the
realm of private international air law. The need for a means of preserving the limits of liability provided for in the Draft Convention on
Damage Caused by Foreign Aircraft to Third Persons on the Surface
created the chief impetus for limitation of the number of jurisdictions
to take cognizance of cases arising under that convention. Even without the need to preserve limits of liability, aircraft operators have some
interest in knowing that cases against them will be pursued in a limited
number of fora. Otherwise there is danger that in any case in which
there are multiple plaintiffs there will be actions pending concurrently
in multiple fora where the plaintiffs may be able to bring actions under
the local laws. This is true especially in regard to cases against an international airline operator whose places of business and assets may be
scatte:ced over a great portion of th~ world.
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Limitation of the number of fora available for bringing an action
in a certain type of case may result in a requirement that the suits be
brought in a court other than that which the individual plaintiff may
have chosen if he had a choice of fora limited only by the jurisdictional
requirements that exist in the absence of a conventional limitation.
Such limitation may also result in making it impossible to bring action
in the place where the defendant may have assets subject to execution.
To counteract this possibility any limitation must be accompanied by
a means for protecting the plaintiff's ability to enforce such judgment
as he may obtain.
In addition to providing a means of avoiding the inconvenience of
multiple suits and of safeguarding the protection envisaged by a convention establishing a limitation on the total liability of a defendant,
the limitation of the number of fora may assist in achieving uniformity
in the application of a convention when a number of actions arise from
a single incident. An example of the way in which diversity of jurisdiction might result in diversity of application of a convention may be
found in the consideration of the diverse judgments which are possible
under the Convention for the Unification of Certain Rules Relating
to International Transportation by Air1 3 under which actions may be
brought before three separate fora. 14 It is possible that after an accident causing injury or death to the occupants of one of the aircraft used
in an international service actions might be brought in all of these fora.
The courts involved might differ in their interpretation of whether the
transportation involved was "international transportation" or not, thus
differing on the basic question of whether the Convention applied to
the operation in which the·accident occurred.15 Two courts agreeing
13 Treaty
14 Article

Series, No. 876.
28: "(I) An action for damages must be brought, at the option of the
plaintifF, in the territory of one of the High Contracting Parties, either before the court
of the domicile of the carrier or of his principal place of business, or where he has a place
of business through which the contract has been made, or before the court at the place
of destination.
"(2) Questions of procedure shall be governed by the law of the court to which the
case is submitted."
15 Article 1: "(I) This convention shall apply to all international transportation of
persons, baggage, or goods performed by aircraft for hire. It shall apply equally to gratuitous
transportation by aircraft performed by an air transportation enterprise.
"(2) For the purposes of this convention the expression 'international transportation'
shall mean any transportation in which, according to the contract made by the parties, the
place of departure and the place of destination, whether or not there be a break in the
transportation or a transshipment, are situated either within the territories of two High
Contracting Parties, or within the territory of a single High Contracting Party, if there
is an agreed stopping place within a territory subject to the sovereignity, suzerainty, mandate or authority of another power, even though that power is not a party to this convention.
Transportation without such an agreed stopping place between territories subject to the
sovereignty, suzerainty, mandate, or authority of the same High Contracting Party shall not
be deemed to be international for the purposes of this convention.
"(3) Transportation to be performed by several successive air carriers s~all be
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that the Convention was applicable might differ on whether the carrier
could avoid liability under Article 2016 or Article 211 7 of that Convention. The courts might also differ on whether the defendant was
entitled to the limits of liability contained in the Convention or lost
his right to such limits under Article 25 of the Convention.18
Other questions now on the work program of the ICAO Legal
Committee will involve limitations of liability problems as well as
other matters on which the establishment of uniformity in the interpretation of the multiple suits that may arise out of a single incident
would be desirable.19
The jurisdictional problem is not limited to the aviation field. The
solution evolved by the Legal Committee and its reception by the states
deemed, for the purposes of this convention, to be one undivided transportation, i£ it has•
been regarded by the parties as a single operation, whether it has been agreed upon under
the form of a single contract or of a series of contracts, and it shall not lose its international character merely because one contract or a series of contracts is to be performed
entirely within a territory subject to the sovereignty, suzerainty, mandate, or authority of
the same High Contracting Party."
16 Article 20: "(1)
The carrier shall not be liable i£ he proves that he and his
agents have taken all necessary measures to avoid the damage or that it was impossible for
him or them to take such measures.
"(2) In the transportation of goods and baggage the carrier shall not be liable i£ he
proves that the damage was occasioned by an error in piloting, in the handling of the aircraft:, or in navigation and that, in all other respects, he and his agents have taken all
necessary measures to avoid the damage."
17 Article 21: ''I£ the carrier proves that the damage was caused by or contributed to
by the negligence of the injured person the court may, in accordance with the provisions of
its own law, exonerate the carrier wholly or partly from his liability."
18 Article 25: "(1) The carrier shall not be entitled to avail himself of the provisions
of this convention which exclude or limit his liability, i£ the damage is caused by his
wilful misconduct or by such default on his part as, in accordance with the law of the
court to which the case is submitted, is eonsidered to be equivalent to wilful misconduct.
"(2) Similarly the carrier shall not be entitled to avail himself of the said provisions,
i£ the damage is caused under the same circumstances by any agent of the carrier acting
within the scope of his employment."
. 19 General Programme of work adopted by First Session of the Legal Committee of
ICAO.
Revision of the Warsaw Convention.
Definitions of terms.
Revision of the Rome Convention on damages to third parties on the surface.
Revision of the Brussels additional Protocol.
Global limitation of the liability of the operator.
Draft convention on collision.
Draft convention relating to the legal status of the aircraft commander.
Negotiability of documents in connection with carriage of cargo by air.
Draft convention concerning assistance to aircraft and by aircraft on land.
Revision of the convention on assistance and salvage of aircraft by aircraft at sea.
Authority of judgments by competent tribunals uncler conventions in force on air
matters.
Distribution and allocation of awards.
Hire and charter.
General average.
·
Remuneration for assistance and postal contribution to such expenses.
Jettison.
Revision of convention on precautionary attachment of aircraft.
Insurance.
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may be considered of interest in any situation where suits arising out
of private international legal relationships may result in cases involving more than one plaintiff and an opportunity to obtain jurisdiction
over the defendant in more than one forum.

APPENDIX

I
DRAFT PREPARED DuRING FouR'I'H SESSION OF AssEMBLY

Article 15
"(I) Actions based upon the provisions of this Convention may be brought
against the operator, or those representing his estate, and also against the insurer if a direct action may be brought against the insurer in accordance with
the law which governs the conp:act of insurance. Any such action shall be
brought before the Courts of the place where the cause of damage in the manner
referred to in Article I occurred. The operator is deemed to have submitted
himself to the jurisdiction of the Court by the mere fact of the aircraft having
Hown into the airspace over its territorial jurisdiction.
"(2) The competent Court shall not proceed to hear the case against the
defendant until he has been notified of the proceedings and has had an opportunity to make arrangements for the conduct of his defence. Each Contracting
State shall take such~ measures as may be necessary to establish procedures
whereby the defendant and other persons interested may be notified of any
proceedings under this Convention and the appropriate documents served upon
them.
·
"(3) Each Contracting State shall so far as possible ensure that all claims
arising from a single incident and brought in accordance with paragraph I of
this Article are consolidated for disposal in a single proceeding before the same
Court.
"(4) Where any final judgment is pronounced by a competent Court in
conformity with this Convention, whether in the presence of the parties or
in default of appearance, on which execution can be issued according to the
procedural law of that Court, the judgment shall also be enforceable in the
Contracting State where the judgment debtor is resident or, being a company
or other body corporate, has its principal place of business or, if the assets
available in that State and in the State where the judgment was pronounced
are insufficient to satisfy the judgment, in any other Contracting State where
the judgment debtor has assets, upon compliance with the formalities prescribed
by the laws of the Contracting State where execution is applied for.
"The merits of the case may· not be reopened.
"(5) The provisions of paragraph ( 4) of this Article shall not be deemed
to require the issue of execution if:
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(a) the judgment was given by default and the Court applied to
for execution is satisfied that the defendant did not acquire knowledge of
the proceedings in sufficient time to act upon it;
(b) the judgment is one which, for reasons of public policy, cannot
be recognized by the Court applied to;
(c) the judgment is in respect of a cause of action which had already,
as between the same parties, formed the subject of another judgment which
is recognized under the law of the Court applied to as final and conclusive;
(d) the judgment has, in the opinion of the Court applied to, been
obtained by fraud of any of the parties;
(e) the right to enforce the judgment is not vested in the person by
whom the application for execution is made.
"(6) Notwithstanding paragraph (4) of this Article, the Court applied to
may refuse execution until final judgment has been given on all claims filed
within the six months period referred to in Article 14 if it is evident that judgments exceeding in aggregate the limits of liability prescribed in articles 8 and
9 might be entered.
"(7) Where a judgment is rendered enforceable under this Article, payment
of costs recoverable under the judgment shall also be enforceable. Nevertheless
the Court applied to for execution may, on the application of the judgment
debtor limit the amount of the costs to a sum equal to . . . . . . . . per cent of the
amount for which the judgment is rendered enforceable.
"(8) Interest not exceedµig . . . . . . per cent per annum may be allowed
on the judgment debt.
"(9) A judgment to which this Article applies shall only be enforceable
within . . . . . . years from the date on which it became final.
"(IO) This Article also applies to any action against a person liable under
the provisions of Article 6.''

II
Fmm

PROPOSALS SUBMI'ITBD BY THE SuBCOMMITI.'BE

A
"(I) Actions against any person from whom compensation may be claimed
under the provisions of this Convention shall be brought only before the courts
of the place where the damage occurred.
"(2) Each Contracting State shall take all necessary measures to ensure
that the defendant and all other parties interested may be notified of any proceedings concerning them and that they may have a fair and adequate opportunity to
defend their interests.
"(3) Each Contracting State shall so far as possible ensure that all claims
arising from a single incident and brought in accordance with paragraph (I)
of this Article are consolidated for disposal in a single proceeding before the
same court.
"(4) Where any final judgment is pronounced by a competent court in
conformity with this Convention, whether in the presence of the parties or in
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default of appearance, on which execution can be issued according to the procedural law of that court, the judgment shall be enforceable in the Contracting
State where the judgment debtor has his residence or principal place of business or, if the assets available in that State and in the State where the judgment was pronounced are insufficient to satisfy the judgment, in any other
Contracting State where the judgment debtor has assets, upon compliance
with the formalities prescribed by the laws of the Contracting State where execution was applied for.
"(5) The merits of the case may not be reopened in proceedings under
paragraph (4).
"(6) The provisions of paragraph (4) of this Article shall not be deemed
to require the issue of execution if:
(a) the judgment was given by default and the Court applied to
for execution is satisfied that the defendant did not acquire knowledge of
the proceedings in sufficient time to act upon it;
(b) the defendant was not given a fair and adequate opportunity to
defend his interests;
(c) the judgment is in respect of a cause of action which had already,
as between the same parties, formed the subject of another judgment which
is recognized under the law of the Court applied to as £nal and conclusive;
(d) the judgment has, in the opinion of the Court applied to, been
obtained by fraud of any of the parties;
(e) the right to enforce the judgment is not vested in the person by
whom the application for execution is made;
(f) the judgment is one which is contrary to the public policy of the
court applied to.
·
"(7) Notwithstanding paragraph (4) of this Article, the court applied to
may refuse execution until £nal judgment has been given on all claims filed
within the twelve months period referred to in Article 14 if it is evident that
judgments exceeding in aggregate the limits of liability prescribed in this Convention might be entered.
"(8) Where a judgment is rendered enforceable under this Article, payment of costs recoverable under the judgment shall also be enforceable. Nevertheless the court applied to for execution may, on the application of the judgment debtor, limit the amount of the costs to a sum equal to ten per cent of the
amount for which the judgment is rendered enforceable.
"(9) Interest not exceeding four per cent per annum may be allowed on
the judgment debt.
"(10) A judgment to which this Article applies shall only be enforceable
within five years from the date on which it became £nal."

B
"(l) Subject to the provisions of paragraphs (3) and (4) of this Article,
actions for compensation based on the provisions of this Convention may be
brought only before the competent Court of the place where the damage was
,caused.
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"(2) (i) Any person from whom compensation may be claimed under
the provisions of this Convention may, within ninety days from the date
of the incident causing the damage, apply to the competent Court of the
place where the damage was caused to have all claims against him in respect of that damage adjudicated in the same proceedings by that Court
(ii) Upon such an application being made, the Court shall require
the applicant to give proof of assets or other security of the nature referred
to in Article 11 within the jurisdiction of the Court, or of insurance,
sufficient to satisfy the total amount of his liability, if any, up to the
limit provided in Article 8 for the aircraft concerned or, failing such proof,
to furnish security for the satisfaction of his liability not exceeding that
limit A guarantee given by a bank in the Contracting State where the
damage was caused shall be accepted as sufficient security for this purpose.
(iii) If the proof or security required under sub-paragraph (ii) is
provided by the applicant, steps shall be taken to join all necessary parties
in the proceedings and all other Courts of Contracting States shall refuse
to exercise jurisdiction in respect of claims against the applicant for compensation under this Convention arising out of the same incident, except
as provided in paragraph ( 4) of this Article.
(iv) If the applicant fails, within a period .6.xed by the Court, to provide the proof or security required under suh-p!31"agraph (ii), the Court
shall stay the proceedings on the application.
"(3) If a person from whom compensation may be claimed under the
provisions of this Convention does not, within ninety days from the date of the
incident causing the damage, make the application referred to in paragraph (2)
of this Article, or if proceedings on his application are· stayed, actions for compensation may be brought:
(a) before a Court of the place where the damage was caused;
(b) before a Court of the place where the operator or other person
liable under the provisions of Article 2 has his ordinary residence or principal place of business;
(c) if a direct. right of action lies against the insurer or guarantor,
before a Court of the place where the insurer or guarantor has his ordinary
residence or principal place of business. An action shall not be brought in
this forum against the operator or other person liable except jointly with the
insurer or guarantor.
"(4) li:i the event that any compensation awarded in a final judgment by
a Court of the place where the damage was caused is not paid within ninety
days from the date of the judgment, the claimant may take such proceedings as
may be available to him to enforce the judgment wherever the person liable has
assets or pursue his claim by means of a new action before any of the other
Courts referred to in paragraph (3) of this Article.
"(5) If several claimants institute proceedings under the provisions of paragraphs (3) or ( 4) of this Article before different tribunals, the defendant may,
before each such tribunal, give evidence of the total amount . of the claims
against him with a view to the preservation of the limits of his liability as provided in Article 8."
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C
Article 15
"(I) Subject to the provisions of Article 15 bis, actions for compensation
based on the provisions of this Convention may be brought:
(a) before a Court of the place where the damage occurred,
(b) before a Court of the place where the operator or other person
liable under the provisions of Article 2 has his ordinary residence or principal place of business,
(c) if a direct right of action lies against the insurer oi guarantor,
before a Court of the place where the insurer or guarantor has his ordinary
residence or principal place of business. An action shall not be brought
in this forum against the operator or other person 4able except jointly
with the ins~er or guarantor.
"(2) If several claimants institute proceedings under the provisions of
paragraph (1) of this Article before different courts, the defendant may, before
each such court, give evidence of the total amount of the claims against him with
a view to the preservation of the limits of his liability as provided in this Convention."
Article 15 bis
"(l) Any person from whom compensation may be claimed under the
provisions of this Convention may, within ninety days from the date of the
incident causing the damage, apply to a competent Court of the State where
the damage occurred or to an authority designated by that State to have all
claims against him in respect of that damage adjudicated in the same proceedings by a court of that State (and such application shall constitute an undertaking to submit to the jurisdiction of the courts of that State in respect of all such
claims).
"(2) The courts of all other Contracting States shall thereupon stay any
proceedings under this Convention, against the applicant arising out of the same
incident.
"(3) Upon application being made in accordance with paragraph (1) of
this Article steps shall be taken to join all necessary parties in the proceedings.
"(4) Where any final judgment is pronounced by a competent court under
this Article, whether in the presence of the parties or in default of appearance,
on which execution can be issued according to the procedural law of that court,
the judgment shall be enforceable in the Contracting State where the judgment
debtor has his residence or principal place of business, or, if the assets available
in that State and in the State where the judgment was pronounced are insufficient to satisfy the judgment, in any other Contracting State where the judgment
debtor has assets upon compliance with the formalities prescribed by the laws
of the Contracting State where execution was applied for.
"(5) The merits of the case may not be reopened in proceedings under
paragraph (4).
"(6) The provisions of paragraph (4) of this Article shall not be deemed
to require the issue of execution if the judgment has, in the opinion of the court
applied to, been obtained by fraud of any of the parties or is contrary to the
public policy of the court applied to.
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"(7) Where a judgment is rendered enforceable under this Article, payment of costs recoverable under the judgment shall also be enforceable. Nevertheless the court applied to for execution may, on the application of the judgment
debtor, limit the amount of the costs to a sum equal to ten per cent of the amount
for which the judgment is rendered enforceable.
"(8) Interest not exceeding four per cent per annum may be allowed on
the judgment debt.
"(9) A judgment to which this Article applies shall only be enforceable
within five years from the date on which it became final."

D
Article 15 ,
"(I) Claims for compensation based upon the provisions of this Convention
may, subject to the provisions of paragraph (3) of this Article, only be made in
the Court of the place where the damage occurred.
"(2) The operator may, within 3 months from the date of the accident,
make an application to the Court of the place where the damage occurred to
assess his total liability to pay compensation under the provisions of this Convention and to determine whether his liability can be limited under Article 8
and if so, to what amount. On any such application the Court shall, in prelim•inary proceedings which shall take place as soon as possible, fix the amount of
the security to be given by the operator for the satisfaction of his liability. The
amount of such security shall not exceed the amount for which the operator
might be liable under the provisions of Article 8, and may be furnished in the
form of a guarantee or other security which conforms with the requirements of
Articles 11 and 13 of this Convention.
The Court may provide for a stay of the proceedings in the event of the
security not being given within the time fixed by the Court. The Court shall
in addition give all the necessary directions for the joining of parties interested
as parties to the proceedings and shall proceed to make the assessment and determination referred to in this paragraph.
"(3) If the operator shall not within the period of three months make the
application referred to in paragraph (2), or if, in consequence of his failure to
provide the security, proceedings upon his application shall be stayed, persons
suffering damage may proceed with their claims before a Court of the place
where the damage occurred, and any Court competent in accordance with its
own law.
"(4) Notwithstanding paragraph (3) of this Article, each Contracting State
shall, so far as possible, ensure that all claims arising from a single incident are
consolidated for disposal in a single proceeding whenever such claims enter within the scope of the limitation provisions of Article 8 and whenever there is substantial evidence that judgments exceeding in aggregate the limits of liability
prescribed in that Article may be entered upon these claims."
Article 15 A
"(I) If pursuant to paragraph (3) of Article 15, the person suffering
damage has elected to proceed with his claim before a Court of the place where
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the damage was caused, any final judgment pronounced by such Court, whether
in the presence of the parties or in default of appearance, on which execution
can be issued according to the procedural law of that Court, shall also be enforceable in the Contracting State where the judgment debtor is resident or,
being a company or other body corporate, has its principal place of business and,
unless the assets available in that State and in the State where the judgment was
pronounced are sufficient to satisfy the judgment, in any other Contracting State
where the judgment debtor has assets.
"(2) However, no Contracting State will be obliged to enforce any judgment without an -exequatur having been given by the competent Court of that
State or without similar formalities having been complied with, provided that
such requirements may in no event result into the final refusal of the enforcement of the judgment, except if:
(a) the judgment of which execution is requested does not conform to
the conditions mentioned in paragraph (l); or
(b) the right to enforce the judgment is not vested in the person by
whom the application for execution is made; or ·
(c) execution is requested more than one year after the judgment was
pronounced; or
(d) at the request of the person against whom enforcement is sought,
the Court or other authority applied to for execution of the judgment, has
referred the claim to an international Court and has notified the other State
in accordance with paragraphs (I) and (2) of Article 15 B.
"(3) Notwithstanding paragraph (2) of this Article, the Court applied to
may refuse execution until final judgment has been given on all claims filed if it
is reasonably to be expected that judgments exceeding in aggregate the limits of
liability prescribed in Article 8 might be entered. If the judgment to be executed
was given on a claim filed within the six months period referred to in Article 14,
the Court may only so refuse e~ecution if. it is reasonably to be expected that
judgments relating to claims filed within that period, exceeding in aggregate the
limits of liability prescribed in Article 8, might be entered."

Article 15 B
"(I) If a Contracting State refuses the enforcement of a judgment as mentioned in paragraph (1) of Article 15 A, pursuant to a request as mentioned in
paragraph (2) (d) of Article 15 A, such State shall within a period of .•. days
after execution of the judgment was requested from its competent authorities by
the person claiming damages, notify the other State that a request has been made
for the claim to be redecided by an international Court.
"(2) The notification referred to in paragraph (1) shall include:
(a) the full names and addresses of both parties,
(b) indication of the Court which had pronounced the judgment of
which enforcement is sought, and the date upon which said judgment was
pronounced,
(c) the date upon which execution of the judgment was formally requested from the competent authorities of the State where enforcement is
sought,
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(d) the name of the person to become member of the international
Court on the part of the notifying State.
"(3) Upon receipt of such notification the State so notified shall without
delay appoint a second member to the international Court and shall notify the
other State of such appointment. The two members appointed shall immediately
proceed to the choice of a third member who shall act as chairman. If no such
third member will have been so appointed in common agreement within a period
of . . . days after the appointment of the second member had been notified to
the other State, the third member shall be appointed by the President of the
Permanent Court of Justice at the request of either of the States concerned.
"(4) The Court thus established shall render a judgment on the claim and
on any such counter claims as are founded on the same incident on which the
claim is based, without in any way being found by previous judgments delivered
with respect to the same claim and counter claim(s).
"(5) All decisions of the Court shall be taken by majority vote.
"(6) The Court shall have its seat in the State where the damage occurred
and shall follow the procedural rules effective in the place where the damage
occurred except such rules as under the circumstances of the case it will find
unjust to one of the parties.
"(7) The judgment of the Court shall include such allocation of the cost
of litigation as the Court may deem equitable, excluding the costs referred to in
paragraph (9).
"(8) The judgment of the Court rendered in accordan~e with the provisions of this Article shall be enforceable in all Contracting States subject to the
right of each State to require that a previous exequatur be secured or that similar
formalities be complied with, provided, however, that such requirements may
not result into the final refusal of the enforcement by such State, except in the
cases referred to in paragraph (2) (b) and (c) of Article 15 A.
"(9) Each State shall pay the expenses incurred by that member of the
Court whom it has itself appointed, and the State which has taken the initiative
to the establishment of the Court shall, moreover, pay the expenses incurred by
the third member and the general expenses connected with the establishment
and the activities of the Court, provided that nothing in this paragraph shall be
deemed to prevent the State which has taken the initiative for the establishment
of the Court from having its expenses reimbursed by the defendant party, or to
prevent the other State from having its expenses reimbursed by the other party."

III
CoMMENTS oF SUBcoMMITrEE ON FouR PROPOSALS SuBMITI'ED FOR CoNsmERAnoN BY LEGAL CoMMITrEE

Single Forum Solution,-the Place where the Damage Occurred

''During its discussion, the Sub-Committee considered this solution from the
point of view of Contracting States, third parties and the operator:
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"A. Policy of Contracting States
Several members emphasized the reluctance of States to assume a multilateral
obligation to enforce the judgment of foreign courts. Previous multilateral conventions which have contained such a provision were confined to a limited number of States with fairly homogeneous legal systems (Bustamante Code and Berne
Railway Convention). The present Convention would be open not only to the
Member States of ICAO but to non-Member States or States created at some
future date. It was therefore considered by some members that the insertion of
provisions for compulsory recognition would constitute a serious bar to wide ratification. Other members felt this argument would be outweighed by the advantages conferred by the Convention.

"B. Third parties
(1) It deprives the plaintiff of his traditional right to choose a forum and
it makes it obligatory for the action to be brought in a forum which may be
inconvenient to both parties.
(2) The court of the place where the damage occurred is likely to be most
convenient and would normally be selected by the plaintiff, provided his judgment was likely to be effective either because the defendant had assets within
the jurisdiction or because simple enforcement proceedings were available if the
defendant did not satisfy the judgment. This court would also be less expensive
as witnesses usually reside in the State where the damage occurs.
(3) If the defendant does not voluntarily pay the judgment or have assets
sufficient to meet it within the jurisdiction, the plaintiff would, however, be put
to the inconvenience and expense of further proceedings for enforcement in
these countries. This disadvantage would, however, be to a large extent offset
if the enforcement proceedings were simple and effective. It is pointed out that
if Article 15 is effectively drafted, the defendant will generally pay without the
necessity of enforcement proceedings, except where he has been denied due
process, or has a reasonable ground for having execution refused.
( 4) Enforcement of a judgment may be refused for a number of reasons
which have nothing to do with the merits of the case. If enforcement is refused
for one of these reasons the victim may find himself in a position in which he
has exhausted his right of action, but has no means of recovering the compensation to which, on the merits of his case, he may be entitled.

"C. The defendant
(1) The basis of liability will be the same in all cases.
(2) This solution is the only one which ensures that the operator's limit of
liability will be protected in all cases. It eliminates the need for a provision
similar to Article 11 of the Rome Convention. The Sub-Committee considered
this provision of the Rome Convention to be inadequate but, when examining
the multiple fora solutions, found difficulty in providing a more certain method of
scaling down if the operator does not elect to consolidate the various proceedings
in a single forum.
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(3) The defendant's costs will also generally be reduced and even from
his point of view witnesses and evidence will usually be more readily available
in this forum.
(4) The substantial objection from the defendant's point of view is that
he is automatically subjected to the jurisdiction of a court in a State where he
may consider that he is placed at a disadvantage or where his cause may be prejudiced. On the other hand, it was pointed out that the operator engaging in air
navigation within the territory of another State accepts the protection of the
laws of that State and makes use of its navigational aids and facilities and that
therefore it would not appear unreasonable that he should be subject to the
decision of the court of that State."

Multiple Fora Solution with Provision for Consolidation

"The Sub-Committee noted the following advantages and disadvantages of
the proposal:

"Advantages(a) The draft makes express provision for the consolidation of actions
in a single forum and this enables the operator to be assured that the limits
specified in the Convention will not be exceeded as is possible when actions
are instituted in a number of fora.
(b) It enables the victim to have his action determined in a forum
convenient to him.
(c) A multiplicity of suits, which is admittedly to the disadvantage of
the operator, is permitted only if the operator fails to take advantage of the
alternative procedure open to him. It was suggested that in all cases where
the limit was likely to be exceeded, the operator would, in fact, elect to
have the actions consolidated in the court of the place where the accident
occurred.
(d) The victim is limited to a single forum only on condition of assets
being available from which he can recover the compensation awarded to
him by the court.
(e) It avoids necessity for provisions concerning enforcement of foreign
judgments.

"Disadvantages(a) The procedure is a novel one for most States which might therefore find difficulty in incorporating it into their legal system.
(b) It is doubtful whether paragraph (5) of the proposed article, which
is based on Article 11 of the Rome Convention, will lie adequate to preserve
the limits of the operator's liability where he feels unable to resort to the
procedure provided in paragraph (2)."
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Multiple Fora Solution with Provisions for Consolidation
And for Execution of Foreign Judgments in Certain Cases

"This proposal was developed partly as a compromise between the proposals
in Annexes "A" and "B" [see Appendix II, A and B] and embodies features
of each proposal. Consequently certain of the advantages inherent in the other
two proposals are contained in this proposal and likewise certain of the disadvantages of said proposals have been carried over into this one. Without
repeating comments previously made, attention is invited to the advantages and
disadvantages specifically applicable to this proposal.
'

"Advantages1. This proposal meets to some extent the objections of those States
which are reluctant to become parties to a Convention requiring recognition
of foreign judgments on a multilateral basis, as far as such enforcement
would be required only when the defendant has voluntarily submitted to the
jurisdiction of the court rendering the judgment.
2. This proposal retains for the plaintiff the choice of fora in many cases
while at the same time permitting the defendant to accomplish consolidation of actions in cases where such consolidation would protect the limitation of liability provided for in this Convention.
"Disadvantages!. To the extent to which this proposal requires execution of foreign
judgments certain States may be reluctant to become bound by it.
2. The fact that in certain cases courts of one State may be required to
stay proceedings in cases in which they have assumed jurisdiction and so
relinquish jurisdiction to the courts of another State might cause difficulty.
3. If the defendant does not elect to submit to the single forum there
is a possibility of different decisions as to the basis of liability."
International Court of Appeal

- "The Sub-committee considered that these proposals were unnecessarily
complex and did not meet some of the important objections to the single forum
and multiple fora solutions. Furthermore, the Sub-committee was unanimously
of the opinion that many States could not accept a solution providing for appeals
from the decisions of domestic tribunals to an international court. It is also of·
the opinion that any attempt to develop a solution based on an international
tribunal would delay completion of the Convention indefinitely. It, therefore,
recommends that the proposal be rejected. It reaffirms, however, its earlier view
that the Sub-committee should take into account the proposal relating to the
establishment of an international court to deal generally with litigation arising
under all aviation conventions, when considering its future programme."

